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IN THE GRAND COURT OF THF. CAYMAN ISLANDS
FINANCIAL SERVICES DIVISION
FSD Number 88 of 2012(PCJ)

The Honourahble Mr. Justice Peter Cresswell
In Open Court, 16™ to 18" and 21 to 25" January 2013

IN THE MATTER OF SECTION 94 OF THE COMPANIES LAW (2011 REVISION)

AND IN THE MATTER OF FORTUNE NEST CORPORATION

Appearances: Mr. Peter McMaster QC and Ms Katie Pearson of Appleby for the Petitioner

Mr. Stephen Moverley Smith QC instructed by Harneys and with Mr. James
Noble and Mr. Sebastian Said of Hameys for the Respondent

JUDGMENT
Index

Introduction

Chronology

Dramatis Personac

The Petitioner’s Case

The Respondent’s Case

The relevant legal principles

An analysis of the documents

The witnesses

Dr. Mohammad’s credibility as a witness
The three documents where authenticity is disputed
Analysis and Conclusions

The Introduction, Background and Chronology (paragraphs 1 to 19) and Annex 1 to 3 are taken
from the agreed Case Memorandum. The cooperation between the two legal teams in preparing
the Case Mcmorandum in accordance with the FSD Guide has served to narrow the issues and

save court time.

Introduction

1. The Re-Amended Petition seeks the winding-up of Fortune Nest Corporation (the
“Company” or “FNC” or “FNC Cayman™) on the just and equitable ground. Fortune
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1 Nest Limited (“FNL™), the majority shareholder in the Company, is the Respondent to
the Re-Amended Petition.

b3

3 2. The following bases for winding up are pleaded in the Re-Amended Pelition:
4 2.1, The Petitioner, Mr Lee, has lost confidence in the management of the Company
5 due to a lack of probity on their part;
6 2.2, Mr Lee, as a minority shareholder, has suffered oppression by the majority
7 shareholdet, FNL, acting through its controlling mind, Dr Mohammad Abdel-Hag
8 (“Dr Mohammad™);
9 2.3.  There is a need for investigation of the Company’s affairs;
10 2.4, As aresult of the relationship between Mr Lee and Dr Mohammad, the Company
11 is by nature a quasi-partnership, and the relationship between Mr Lee and Dr
12 Mohammad has broken down.
13
14 3. The Respondent denies that the Petitioner is a current shareholder of the Company.
15 Alternatively, the Respondent denies the various bases pleaded by the Petitioner in
16 support of the winding up pelition,

17 Background

18

19 4. Mr Lee is a businessman based in Seattle, Washington, United States and is (or, on the
20 Respondent’s case, was. a shareholder in the Company). The shareholdings in the
21 Company as at December 2009 are set out below'.

" In his closing speech Counsel for the Respondent said that (contrary to what had been agreed) the chart was not
accurate in relation to Mr Lee’s shareholding as &t December 2009,
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Mobammad Abdel-Hagq

Fortune Nest .
w - Mr. Khaled Six Other
Limited (“FNL") Mr. Robert Lee Ahmad Shaker ot
=l 1.5M shares Abu Keshek
10M shares (10 25%) ) M stares (20.5%) 134'(gosgssvh)ares
{68.3%) [~ Rk .95%

Fortune Nesat
Corperation
{"FNGC")

{Cayman;

5. Dr Mohammad is Chairman, CEO and sole director of the Company. He 1s also sole
shareholder and director of FNL (its majority sharehaolder).

6. FNL alleges that the sharcholdings of Mr Lee and Mr Abu-Keshek (or “Khaled™) have
been forfeited.

Chronology

7. Mr Lee was introduced to Dr Mohammad by Mr Abu-Keshek in 2008, [ollowing which
they decided to form a joint venture facilitating the issue of life insurance to high net-
worth clients in the Middle East (the “Joint Venture”). Mr Lee was to provide sales and
underwriting expertise (as his background is in life insurance) and Dr Mohammad was to
provide prospective clients and also to obtain the relevant licences.

8. A Cayman company, REL-FNC {Cayman) Limited was incorporated on 8 August 2008

as the vehicle for the Joint Venture. Its shareholding was as follows:
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Mr. Robert Lee

{100%)

R.E. Lee International, LLC
(IIRELIIJ)

{Washington Stale) {50%}

 PreMarch : * PastMarch
: 2009 : 2009
FNC FNL
{Cayman) {8V
{60%) {50%:}

REL-FNGC

{Cayman}

9. Mr Lee and his company, RE Lee International, LLC (“RE Lee” or “RELI” or “REL™)
have made the tollowing transfers to the Company, FNI. and Dr Mohammad.
Date ‘Amuunl Frum| To Account Purpose
(USS)
1.124 June $1m RE | FNC Bank of| Per Petitioner, fund
2008 Lee | Nevada America, Joint Venture; per
California Respondent, to Mr
Abu-Keshek pursuant
ta separate agreement
2. 22 S2.5m RE FNC Bank of| Per Petitioner, fund
September Lee | Nevada America, Joint Venture; per
2008 Califurnia Respondent, to Mr
Abu-Keshek pursuant
to separate agreement
3,022 $1m RE FNL Standard Fund Joint Venture
September Lec Chartered (agrced)
2009 Bank,
_ Bahrain
4.1 7 December| $10m Mr FNC Standard Purchase shares in the
2009 Lee Chartered Company (agreed)
Bank,
Bahrain
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8 December| $154.695 RE FNC Standard Fund Joint Venture
2010 Lee Chartered (agreed)
Bank,
Bahrain
26 January| $154,695 RE FNC Standard Fund Joint Venture
2011 Lee Chartered (agreed)
Bank,
Bahrain
7 March| Per Petitioner| Mr Dr Bank of| Per Petiticner,
2001 to 9| $150,000: Tee | Mohammad | America, personal lean; per
May 2011 Per Beverley Respondent,  repay
Respondent Hills, expenses incurred in
$50,000. California relation to  Joint
Venture
7 June 2011 | Per Petitioner| Mr Dr Bank of| Per Petitioner,
$200,000; Lee | Mobammad | America, personal loan; per
Per Beverley Respondent,  repay
Respondent Hills, expenses incurred in
$150,000. California relation to  Joint
Venture
9 November| $200,000 Mr Dr Bank oft Per Petitioner,
2011 Lee | Mohammad | America, personal lecan; per
Beverley Respondent,  repay
Hills, expenses incurred in
California relation to  Joint
Venture
Total Per
Petitioner
$15,359,390
Per
Respondent
$15,209,390

I will refer to the 9 payments as Payment 1, Payment 2, Payment 3, Paymcent 4, Payment 5,

Payment 6, Payment 7, Payment 8 and Payment 9 respectively,

10.

It is the Petitioner’s case that at the time of making Payment 1, Mr Lee and his
employees were only aware of one company with the name Fortune Nest Corporation,
which is the Company. At the time of making Payment 2 RE Lee was aware that there
was also a Nevada corporation with the same name, of which Dr Mohammad was the
sole director (the “Nevada Corporation™). Tt is also the Peritioner’s case thai as the two

entities were under the common control of Dr Mohammad, it was not considered
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13.

14.

important at the time whether Payment 2 was being made to the Company or the Nevada
Corporation. It is common ground that the bank account to which Payments 1 and 2

above (totalling $3.5 million) were made was held by the Nevada Corporation.

Dr Mohammad alleges that although he was the sole director of the Nevada Corporation,
he had no involvement in its running. He denies that the requests for these funds, which
were made by Mr Abu-Keshek, were made on his or the Company’s behalf but alleges
that they were requested by Mr Abu-Keshek on his own behalf and pursuant to a separate
agreement, The Respondent’s case is that Dr Mohammad is unaware of the precise terms
of that agreement but that Mr Lee agreed to pay Mr Khaled a “commission” in return for
introducing Mr Lee to Dr Mchammad. However, the bank statements for the account
show that the majority of the funds transferred into the account ($2,383.600), were
transferred to the Company, Dr Mohammad or other members of the Abdel-Haq family.
A spreadsheet showing the payments which were made into and out of this account is at

Annex 1.

The parties agree that the Payment 3 (in the sum of $1 million) was made for the purpose
of funding the Joint Venture. A spreadsheet showing the payments which were made
into and out of the account held by FNL at Standard Chartered Bunk, Bahrain, to which

this payment was made, is as Annex 2,

The parties also agree that Payment 4 was for the purpose of purchasing shares in the
Company. FNL alleges that, afier making that payment, Mr Lee agreed orally to invest a
further $5 million in the Company, with payment to be made at a later date, and that the
Company had the right to forfeit Mr Lee’s shares for non payment of the further $5
million. FNL alleges that Mr Lee’s shares have been validly forfeited. Mr Lee denies
that he ever agreed to invest a further $5 million in the Company, and denies that the y
purported forfeiture of his shares was valid. The circumstances surrounding the

purported forfeiture of Mr Lec's sharces arc described below.

The parties agree that the Payments 5 and 6 were for the purpose of funding the Joint

Venture.
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Payments 4, 5 and 6 were all made to an account in the name of the Company at
Standard Chartered Bank, Bahrain. A spreadsheet showing the payments which were
made into and out of that account is at Annex 3. It can be seen from Annex 3 that, of the
$10 million provided by Mr Lee on 7 December 2009, $9,274,980 was transferred to Dr
Mohammad on 12 January 2010,

Mr Lee alleges Payments 7 1o 9 (totalling $550,000 on the Petitioner’s case or $400,000
on the Respondent’s case) were personal loans made by Mr Lee to Dr Mohammad. FNL
says thcse payments were made to reimburse Dr Mohammad for cxpenses which he had

incurred in relation to the Joint Venture.

One of the key issues on the Petition is whether the funds provided by Mr Lee and RELI
havc been properly accounted for. Mr Lee’s casc is that Dr Mohammad has repeatedly
promised to provide Mr Lee with financial statements relating to the Company and an
accounting of the funds which Mr Lee has transferred to the Company, but the
information provided to date has been incomplete and insufficient to allay Mr Lee’s
concerns. FNL alleges in its Defence that the funds have been properly accounted for.
The Respondent's case is also that Dr Mohammad was subsequently informed by FNC's
lawyers that FNC was under no obligation to provide Mr Lee with a copy of the accounts
requested. Tn light of that advice, on the Respondent's case, 1r Mohammad elected not to

provide the accounts to Mr Lee.

On 7 May 2012, the Company issued a notice purporting to call up unpaid capital on Mr
Lee’s shares and demanding a further payment of $5 million. When Mr Lee disputed the
call notice, a purported notice of forfeiture was sent to him on 29 May 2012. Mr Lee’s

position is thal the purported forfeiture was invalid.

FNL alleges that, after he provided the initial US$10} million in December 2009, Mr Lee
agreed to increase his investment by providing a further $3 million. Mt Lee denies that

he ever agreed to invest a further §5 million.
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Dramatis Perscnae

The following Dramatis Personae 1s agreed. | use abbreviations for certain individuals for
convenience, without any disrespect to those concerned.

_I_n_d_i_viduals

Abdel-Tlaq, Dana
(iiBaIlaSV)

Daughter of Mohammad Abdel-Haq, secretary of Fortune Nest
Corporation (Nevada).

Abdel-Hag, Dina

Duughter ol Mohammad Abdel-Hag.

Abdel-Hag, Nadine

Daughter of Mohammad Abdel-Hagq.

Abdel-11agq, Mchammad
(“MAH")

Sole director of FNC and of Fortune Nest Limited (“FNL"), which
is the majority shareholder of FNC.

Abdecl-Hag, Tala

Daughter of Mohammad Abdel-1aq.

Abu-Keshek, Khaled
(“Khaled™)

Petitioner says holder. Respondent says former holder of
3,000,000 sharcs in FNC.

Abukeshek, Salwa Nawak
Shaker

Minority Shareholder in FNC. Has sworn affidavit confirming
opposition to Petition.

Abu-Kishk, Shaker
Nawwaf (“Shaker™)

Minority Shareholder in FNC. Has sworn aftidavit confirming
opposition to Petition.

Al-Khatib, Wael
(;Gwally!!)

Introduced to Mr Lee in December 2008. The Petitioner says that
Mr Al-Khatib was introduced as an associate of Dr Mohammad.
The Respondent disputes this. The Petitioner says that Mr Al-
Khatib made a proposal to provide additional collateral for
purposes of Joint Venture and procured fraudulent charges on Mr
lL.ee’s credit card in February 2009, 'The Respondent disputes this.

Al Zireeni Hajeer, Fnas |

Minority Shareholder in FNC. Has swomn atfidavit confirming
opposition to Petition.
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Al Zireeni, Waddah

Minority Shareholder in FNC. Has sworn affidavit confirming
opposition to Petition.

Arafeh, Khaled Suhi!
[Iasan

Minority Shareholder in FNC. Has sworn affidavit confirming
opposition to Petition.

Dysland, Nancy Lee

Executive Assistant to Robert E, Lee,

Hamdan Ahdel-Haq,
Khairieh Hassan

Wife of Mohammad Abdel-Hagq.

Lee, Robert Earl

McComb, Mike Ritchey

Founder, Chairman and Chief Executive Officer of R. E. Lee
International L1.C ("REL™). 1,500,000 shares in FNC were issued
to him in April 2010; it is disputed whether those shares have been
validly forfeited. Petitioner.

Executive Vice President of REL.

Morrow, Donald L.ee

Introduced to Mr Lee by Khaled in February 2009. The Petitioner
says that Mr Morrow proposed a scheme to provide additional
collateral for the purposcs of the Joinl Venture. The Respondent
disputes this.

Pora, Betty

Vice President responsible for medical underwriting at REL.

Wotherspoon, Bruce

Chief Financial Officer of REI..
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Fortune Nest Corporation
(Cayman Islands) (“FNC”
or the “Company” or

The company subject to this winding up petition.

“FNC Cayman™)
Fortune Nest Corporation | A company incorporated in the state of Nevada. MAH was
(Nevada) President and sole director. Bana was Secretarv. Khaled was

Treasurer. Since struck off.

Fortune Nest Lid. (BVI)
(“FNL”)

Majonty shareholder of Fortune Nest Corporation. Respondent to
the Petition. A company in which the sole shareholder and sole
director is MAH,

G Six International Group
WLL (Bahrain)

According to Grant Thornton report dated 4 August 2011, received
payments from FNC in response to invoices rendered for work
done on j.v. MAH is joint founder and 91% director.

REL-FNC (Cayman) Ltd.
(Cayman)

Incorporated in the Cayman Islands on 5 August 2008 as vehicle
for joint venture between REL/MAIIL Dissclved on 8 February
2011.

R. E. Lee International
LLC (“REL™)

A Washington based limited liability company specialising in the
sale and brokerage of jumbo life insurance policies to high net
waorth individuals.
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The Petitioner’s Case

Mr. McMaster QC’s submissions on behalf of the Petitioner were as follows.

The Petitioner relies on (in order of significance):-

(1)
(@)
G)

Lack of probity;
Oppression; and

(Equal) Need for an investigation/lack of confidence.

Matters complained of

The Petitioner complains of the [ollowing matlers:-

%]

Forfeiture of shares. The sole director and majority shareholder purportedly resolved to

forfeit Mr Lee’s shares in FNC when there was no basis for doing so.

The Dircctor’s diversion of $9.27 million.

FNC was the original joint venture (“JV™) partner. FNC was the JV partner when $3.5
million was paid into the account of a company bearing its name, controlled by its

controlling mind Dr. Mchammad.

FNC was the JV partner cver a period until March 2009 when well over a million dollars
was taken from the FNC Nevada account for non JV purposes. In this period $600,000
went to Dr. Mchammad’s wife alone. Dr. Mohammad has given evidence that all

payments to his family from this account were for their own personal account.

FNC received payments of expenses for the JV that were not properly accounted for (

Payments 5 and 6).

FNC received $500,000 from the Nevada account.
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1. FNC has produced false documents to explain the $500,000 received from the Nevada

account.
3. The investment in FNC was for the purposes of the JV.
9, Mr Lee’s investment in FNC was founded on a relationship of trust and confidence.

Disgraceful behaviour that undermines the relationship goes straight back to FNC.
Conflicts of evidence between Mr Lee and Dr. Mohammad.

Dr Mohammad was not a reliable witness of fact. He knowingly gave false cvidence. He was an

unreliable witness on whose evidence no reliance can be place where it is not corroborated.

Mr Lee did not get the originals of certain documents he signed because they were not given or

senl 1o him.

The Partnership Agreement was signed in or about May 2008. Mr Lee was not supplied with a
signed copy until 4 years later. The minutes were signed in September 2009. Mr Lee did not
take a copy at the time and he was never sent a copy. The commitment in November 2009 was
not given to Mr. Lee in any form until 2012. The same applies to the share certificate in April
2010,

Issue and purported forfeiture of Mr Lee’s shares

It 15 clear that on both cases when the $10 m was paid in December 2009 was paid to acquire
shares that were fully paid. Mr Lee’s case is that he simply paid Dr Mohammed and trusted him
to issue an appropriate number of shares. The circumstances of the issue meant by 7 December

2009 Mr Lee had a vested right to $10m worth of shares.

There is a conflict of fact as to an alleged further agreement on 22/23 December 2009 that Mr

Lee would invest an additional $5m. Dr. Mohammad’s evidence is that there was an agreement

12 of 80



for another half million shares at $10 each, involving an additional investment of $5 million, not

that this agreement made the shares already allotted other than fully paid.

In light of the oral testimony and undisputed documents it is clear that there was no further

agreement as alleged.

Dr. Mohammad supports his case by reference to 3 disputed documents (Letters of 27 October

2009, 6 April 2010 and 12 June 2011) which are not genuine.

As to the writing on the share certificate, the evidence shows clearly that the agreement was $10
million for fully paid shares at that time. Mr Lec trusted Dr. Mohammad completely. Mr Lee
was not shown the resolution when he signed the share certificate. There is no evidence that he

was told that the resclution meant that he had to pay another $35 million.
Dr. Mohammad produced false FNC documents (as to receipt of payments of $250,000 and
$250,000 from FNC Nevada, purportedly showing payments for Khaled’s shares) (o support his

testimony.

The purported forfeiture of shares for non payment of $5 million is a clear case of want of

probity, of oppression and of betrayal of trust and confidence. A friend who has paid $10 million

issuc to him an appropriatc number of shares.

Further evidence of lack of probity

$9.27m received for Mr Lee’s shares was transferred by FNC to its direcior. The money belongs
to FNC. Procuring its payment to himself is prima fucie unlawful, involving a serious lack of
probity on the part of Dr. Mohammad. A director stands to his company as does a trustee to his
beneficiary. The director should not mix company funds with his own. That on its own, unless

there is good reason, entails a want of probity. It demands (a) an cxplanation showing good
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reasons for why it was done and (b) a full account of the money to be provided. There is no

proper explanation for why this money was diverted.

The first explanation that the money needed to be in a current account was untrue because the
account was a current account. The next explanation (to put the money beyond the scope of asset
freczing measures) refleets a dubtous attitude to the conduct of business. The next ¢xplanation
(regulatory issues) was purportedly supported by press articles showing the attitude of the
Central Bank. The articles did not support what was said. None of the explanations as to why
the money was transferred to Dr. Mohammad’s personal account are made out. Failure to
provide a proper explanation for the transfer of this money is itself lack of probity justifying a

winding up.

Even worse is the failure to provide a proper account of how the money was used. Dr.
Mohammad was aware of the need to explain what was done with this money when he prepared
his fourth aftidavit. Had this money been used for Company purposes records would exist that
could be produced to establish that proposition. A man of probity would be able to provide an
adequate oxplanation of the use of this moncy. The failure to provide this account is a further
instance of serious lack of probity on the part of Dr. Mohammad in relation to the affairs of the

Company.

The court should infer that Dr. Mohammad tock the money for himself. He admits the money
has gone from his bank account. The only evidence that money has been properly used is from
Dr. Mohammad. He said that it has been accounted for. He said it was used for investment in
Virtual Reality, but chose not to produce a single document in support of this. Dr. Mohammad
was consistently untruthful in his explanations as to money received. The court should not
accept his uncorroborated assurances that the money has been properly used and should instead

infer that he took it for his own use.

Failure to give proper explanation of what was done with money Dr. Mohammad accepts was

P

received for JV purposes
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Dr. Mohammad failed to give a proper explanation as to what was done with moncy he accepts

was received for JV purposes.

Forfeiture Factoal

No money was owed so there was no valid basis for a call. If, which is denied, money was owed
for further shares, there was no power to forfeit the shares already fully paid for (see Articles

14.2))

The Respondent’s Case

Mr Moverley Smith for the Respondent submitted as follows:-

Witresses

Mr Lee was obviously labouring under severe difficulties. His evidence was truncated very
significantly by virtue of his health problems. His evidence was inherently unreliable, because of
his inability to remember that he had signed a number of key documents in the case and the fact
that he only accepted he had signed those documents after they had been analysed by a

handwriting expert and the signature confirmed. Those key documents were:

the Partnership Agreement;

the minutes of the September 2009 meeting;

the share certificate; and

the investment agreement.

Dr Mohammad was cross-examined for a very long time in contrast to Mr. Lee. He was confused

on some points, but he was essentially doing his best to assist the court.

The Threshold Question — Locus Standi
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The starting point involves a question of fact. Did Mr. Lee subscribe for 1.5m shares at an issue
price of S10? Mr. Lee said he was expecting US$1m shares for his US$10m: ie. he was
expecting to pay $10 per share. He obtained 1.5m shares — he was aware of this as he signed the
share certificate— so he must have been aware that either he had 500k shares too many, or he had

to pay a further $5m.

The evidence from Mr Lee is unclear in other respects. He signed the investment agreement for
shares in FNC and FNL. There must have been a variation as he only got shares in one

company.

Dr Mohammad's explanation is that there was a meeting in Geneva in December 2009. There is
no explanation from Mr Lee as to how the variation occurred, after payment but beforc sharc

1ss1€E.

The Company books maintained by Maples & Calder record the shares as “fully paid”. However,
Maples & Calder are subsequently party 1o correspondence saying the shares are not fully paid.
They could only have done so if either they accepted that the shares were not in fact fully paid,

or they were a willing party to a fraudulent call — it is obvicusly not the latter.

Any alteration in relation to the rights of members after the commencement of the winding up is

void, only 1f a winding up order is made.

If the Respondent is sucecessful in rclation to forfeiture, the petition must be dismissed. If on the

other hand, Mr Lee’s shares have not been fortfeited, then it is accepted that he ha;

shareholder to apply for a winding up order on just and equitable grounds.

The grounds relied on for winding up

As to the alleged quasi partnership, the Company is not a quasi-partnership as Mr Lee was not
involved in the management of company — his shareholding was simply an investment. Mr Lee

sought information because of concerns relating to the IRS. Quasi partnerships are a particular
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type of case where the legitimate expectations include the expectation that you will take part in

the management of the company.

As to the alleged lack of probity, the burden of proving a lack of probity is on the Petitioner.
Lack of probily is akin to an allegation of dishonesty. The specific allegations of lack of probity
in the casc arc allcgations of dishonesty. These are scrious allegations requiring a proper quality

and quantity of evidence,

On the facts of this case, the court should not look at matters outside the Company. The cases in
which behaviour in relation to other companies has been relied upon are quite difterent from the

present case:

(a) Unlike in Freerider, this case does not involve a group of companies carrying on a
“single business venture”. Mr Lee was the scle director of the JV company. The JV
company was incorporated on Mr Lee’s instructions and the JV company was struck off

on 39 June 2011 on Mr Lee’s instructions. Dr Mohammad was not informed.

(b) Unlike in Sound Advice (where the court looked at matters outside the company because
(a) the other company was the parent and the parent controlled the subsidiary and (b) the
two companies were controlled by a common director) in the present case there is no
control of the JV company and FNC by a common director and the JV company is not the

parent, and there [ore in control of, FNC,

Refusal to allow inspection of informaticn is not lack of probity. There was ne promise to

provide information about the Company.

As to the need for an investigation, this 1s not sufficient in itself to justify a winding up order.

No serious criminal or regulatory 1ssues have been raised.
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As to oppression, there is no evidence of any oppression by a majority shareholder. There is no
suggestion that the majority shareholder has done anything in relation to the Company. The only

thing 1n relation to the Company that has been identified is the failure to provide information.

Altcrmative Remedies

Winding up 1s the remedy of last resort

There are several alternative remedies available under s. 95:

(1) The court is able to appoint inspectors to inquire further into the company and report to the

court.

{(2) The court is able to grant leave for the Petitioner to bring a derivative action if it is of the
view there is a prima facie case of a fraud on the minority — leading (if meritorious) to the

recovery of funds for the Company.

(3) Although not sought by either party, the court does have the power 10 order a buy-out,
whether by other sharcholders or the Company.

(4) Finally, therc are extant proceedings in the United States in which the Petitioner is seeking to
recover his investment in the Company. Those or similar proceedings in Cayman for the
recovery of the investment are an appropriate remedy which would give the Petitioner (if he
makes out a proper case) what he really wants, without winding up a substantial company

with good prospects.

Conduct

I'have had regard to Mr Moverley Smith’s [urther submissions on conduct in respect of the Joint

Venture and conduct in respect of the Company.
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The relevant legal principles

The parties’ legal teams have most helpfully provided a statement of legal principles showing (a)
agreed principles and (b) points of difference. I reproduce the statement below to the extent that
it is material having regard to my analysis, reasoning and conclusions. Points of difference are

shown in square brackets. Where necessary | set out my determination on points of dillerence.

JUST AND EQUITABLE WINDING UP

The Legislation

1. The Petitioner is seeking a winding-up order pursuant to s. 92(¢) ol th¢ Companies Law

(2012 Revision):

“92. A company may be wound up by the Court if -

(e) the Court is of apinion that it is just and equitable that the company should be wound

L2

up.

2. The court’s powers on hearing a winding up petition are set out in s.95;

*(1) Upon hearing the winding up petition the Court may-

(a) disiniss the petition;

(b) adjourn the hearing conditionally or unconditionally,

(c) make a provisional order; or

(d) any other order that it thinks fit,
but the Court shall not refuse to make a winding up order on the ground only that the

company s assels have been mortgaged or charged to an amount equal lo or in excess of

those assels or thaf the company has no assets
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(2) The Court shall dismiss a winding up petition or adjourn the hearing of a winding up
petition on the ground that the pefifioner is contractually bound not {o present a pelition

against the company.

(3} If the petition is presented by members of the company as contributories on the
ground that it is just and equitable that the company should be wound up. the Court shall
have jurisdiction to make the following orders, as an allernative fo a winding-up nrder.

namely-

(a) an order regulating the conduct of the company's affairs in the future,

(b) an order requiring the company to refrain from doing or continuing an act
complained of by the petitioner or to do an act which the pelitioner has
complained it has omitted to do,

(c) an order authorising civil proceedings to be brought in the nume and on
behalf of the company by the pefifioner on such terms as the Court may direct: or
(d) an order providing for the purchase of the shures of any members of the
company by other members or by the company itself and, in the case of a

purchase by the company itself, a reduction of the company’s capital accordingly.

(4) Where an alternative order under subsection (3) requires the company not to make
any, or any specified, alteration in the memorandum or articles of association, the
company does not have power, without the leave of the Court, to make any such

alteration in breach of that requirement.

(3) Any alieration in a company’s memorandum or articles of association made by virfue
of an alternative order under subsection (3) is of the same effect as if duly made by
resolution of the company, and the provisions of this Law shall apply o the memorandum

or urticles of association as so altered accordingly.
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(6; A copy of an alfernative order made under subsection (3) altering, or giving leave to
alter, a company’s memorandum or articles of association shall be filed by the company

with the Registrar within fourteen days of the making of the order.”

3. The power to prant an alternative remedy under section 95(3} only arises if the winding-up
petition is well founded — i.e. if (absent s. 85(3)) the court would otherwise have made a

winding-up order”.

4. A provision in identical terms to s. 92(c) has formed part of English company law sincc
1848} Lord Wilberforce explained its significance, in his well known spesch in Ebrahimi

v, Westbowrne Galleries:*

“The words are a recognition of ihe fact that a limited comparny is more than a mere
legal entity, with a personality in low of its own: that there is room in company law for
recognition of the fact that behind i, or amongst il, there are individuals, with rights,
expectations and abligations inter se which are nol necessarily submerged in the
company structure. That structure is defined by the Companies Act and by the articles of
association by which shareholders agree to be bound In most companies and in most
confexts, this definition is sufficient and exhaustive, equally so whether the company is
large or small. The Fust and equitable’ provision does not, as the respondents suggest,
entitle one party to disregard the obligation he assumes by entering a company, nor the
court to dispense him from it. It does, as equity always does, enable the court to subject
the exercise of legal rights to equitable considerations; considerations, that is, of a
personal characier arising between one individual and another, which may make if
unfust, or inequitable, to insist on legal rights, or to exercise them in o particular way.

It would be impossible, and wholly undesirable, to define the circumstances in which

these considerations may arise. Certainly the jact that a company is a small one, or a

2 See the judgment of the Court of Appeal in Re Camulos Partners Offshore Limited [2010(1)] CILR 303, at §35-38
per Sir John Chadwick T,

? See Re CVC/iOpportunity Equity Partmers Limited [2002] CILR 77, at §13 per Lord Millett in the Privy Council.
1 Ebrakimi v Westhourne Galleries Limited [1973] AC 360, at 379B-D.
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private company, is not enough. There are very many of these where the association is a
purely commercial one, of which ii can safely be said that the basis of association is
adequately and exhaustively laid down in the articles. The superimposition of equitable
considerations requires something more, which | ypically may include one, or probably
mare, of the following elements. (i) an association formed or continued on the busis of a
personal relationship, involving mutual confidence—this element will often be found
where a pre-existing parinership has been converted into a limited company, (if) an
ugreement, or understanding, that oll, or some (for there may be sleeping’ members). of
the shareholders shall participute in ihe conduct of the business, (iii) restriction upon the
Iransfer of the members’ interest in the company—so that i confidence is lost, or one

member is removed from management, he cannot iake out his stake and go elsewhere.

1t is these, and analogous, factors which may bring into play the Just and equitable
clause, and they do so directly, through the force of the words themselves. To refer, as so
many of the cases do, to ‘quasi-partnerships’ or 'in subsiance partnerships” may be
convenient hut may also be confusing. It may be convenient because if is the law uf
partnership which has developed the conceptions of probity, good Jaith and mutval
confidence, and the remedies where these are absent, which become relevant once such
Jaciors as I have mentioned are found to exist: the words Just and equitable’ sum these
up in the law of partnership itself, and in many, bur not necessarily all, cases there has
been a pre-existing parinership the obligations of which it is reasonable to suppose
continve to underlie the new company struciure, But the expressions may be confusing if
they obscure, or deny, the fact that the parties (possibly former parters) are now co-
members in a company, who have accepted in law. new obligations. A company,
however small, however domestic, is a company nol a partnership or even o quasi-
parinership and it is through the just and equitable cluuse that obligations, common fo

partnership relations, may come in.”

The case law has established certain categories of cases in which it has been held to be just
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Wilberforce in Ebrahimi v. Westhourne Galleries, where, having reviewed the cases, he

said:’

“There are two other restrictive interpretations which I mention to reject  Firsi, there
has been a tendency to create categories or headings under which cuses must be brought
if the clause is to apply. This is wrong,  lllusirations may be used but general words
should remain general and not be reduced to the sum of particular fnstances. Secondly,
it has been suggested, and wrged upon us, that (assuming the pefifioner is a shareholder
and not a creditor) the words must be confined to such circumstances as affect him in his
capacity as shareholder. 1see no warrant for this either. No doubt, in order 1o present a
petition, he must qualify as a shareholder, but I see no reason for preventing him from
relying upon any circumstances of justice or equity which affect him in his relations with

the company, or, in a case such as the present, with the other shareholders. "

6. ‘Ihis does not of course mean that the court should reject the assistance provided by the
illustrations conlained in the decided cases. Courts regularly refer to earlicr cascs for
illustration and this has created well recognised lines of cases.® Cerlain of those lines are

considered below, namely:

(a) Loss of confidence in management caused by a lack of probity.
(b) Oppression.
(¢) Quasi-partnership

7. One other head set out below is the need for an investigation. [The Petitioner’s case is that
the need for an investigation is sufficient in the Cayman Islands to constitute a free standing
basis to wind the Company up on the just and equitable ground. The Respondent’s case is
that without more (¢.g. serious allegations of wrongdoing being made outside the winding

up process) a need for investigation is not in itself a justification for a winding up ]

*tb.d., at 374H-175B.
* French; pg 601
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8. The question whether it is just and equitable to wind the Company up must be answered on
the facts which exist at the time of the hearing of the Petition, although the Petitioner is
confined to the heads of complaint set out in the Petition.” The heads of complaint are set

out al paragraphs 10 to 13 of the Re-amended Winding-up Petition as follows:

“10. The winding-up of the Company is sought on the basis that My Lee has lost

confidence in the management of the Company due to a lack of probity on their part.

11, Aliernatively Mr Lee, as a minority shareholder, has suffered oppression by the
majority shareholder, FNL acting through its conirolling mind Dr Mohammed. Deiails

of such oppression are provided below.
12, Alternatively, there is a need for investigation of the Company s affairs.

13, Aliernatively, as a result of the relationship between Mr Lee and Dr Mohammed,
the Compuny iy by nature u yuusi-parinership. The relutionship between Dr Moharmmed
and Mr Lee has broken down, and accordingly it is just and equitable that the Company

should be wound up.”
Paragraph 53 of the Re-amended Winding-up Petition states as follows;
“53.  Byreason of the aforesaid.

53.1  Dr Mohammed and/or FNI. have acted with a lack of probity in repeatedly
requesting funds from Mr Lee (including for the avoidance of doubt the sums of $3.5
million referred to at paragraphs 21 and 24 above, 81 million referred fo at paragraph
26 above, 810 million referred ro at paragraphs 27 to 29C above and 8309,390 referred
to al paragraphs 30 to 31 above}), which funds have rnot been used for the purposes for

which they were provided but have instead been paid to members of Dr Mohammed's

SJamily and jor other unauthorised purposes.

" Re Fildes Bros Ltd [1970] 1 All ER 923 al 927d-f.
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partnership company.]

53.2.  Dr Mohammed and/or FNL have acted with a lack of probity in secking lo forfeit
My Lee’s and Mr Khaled’s shares, in circumstances where Dy Mohammed represented to

Mr Lee that those shares were issued fully paid

333 In light of the above, Mr Lee has justifiably and irvreversibly lost trusi and

confidence in Dr Mohammed and the financial sirength of the Company.

334 Dr Mohammed and/or FNL have persistently disregarded the interests of Mr Lec
as a minority shareholder in the Company and have acted in a manner which is

oppressive lo Mr Lee.

33,5 There is a need for investigation of the Company’s affairs and in particulay the

use made by the Company of the furds advanced by Mr Lee ™

| The Respondent highlights that the basis of the petition 1s:

(1) Lack of probity
{2) Oppression
{3} Need for an investigation

(4) Quasi Partnership.

The Respondent says that, despite ample opportunity to do so, the Petitioner does not plead any
case of legitimaie expectations, beyond the pleading of quast parinership. The Petitioner
maintains that the distinction hetween legitimate expectations and quast partnership implied in
the previous sentence is not supported by the authorities. The Pelilioner says that where there is a
legitimate expectation, this gives rise to a quasi parinership. The Petitioner’s position is that
where the legal corporate and employment relationships do not tell the whole story. and behind
them thcre is a rclationship of trust and confidence similar to that cobtaining between partners

which makes it unjust and inequitable for the majority to insist on its legal righis, there is a quasi
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10. French *Applications to Wind up Companies® Second Edition states at pg 596:

11.

12.

13.

14.

“The principal factors affecting the cowrt’s decision on a contributory’s petition under
the just and equitable clause include:

(a) The circumstances of the company as they affect the petitioner.

(b) The Petitioner’s inferest in the company.

(c) The opposition of other members.

(d) The drastic character of the remedy.

fe) The availability of alternative remedies.

{7} The petitioner’s own responsibility for the company’s circumstances. ”

This is not an exhaustive list of the factors which may be relevant. This list should not be
read as curtailing the breadth of the jurisdiction as set out in T.ord Wilberforce’s speech in

Ebrahimi v Westbourne Galleries, quoted above.

French states at pg 609 that:

“The fact that a petitioner has taken the view that the company’s undertaking is a bad
speculation for which the petitioner wishes to salvage whatever is left of capital invested
in shares, or stop the company from calling for further contributions on partly paid

shares, does not in itself justify winding up.”

This 1s no part of the case being advanced by the Petitioner.

Loss of confidence in management due to a lack of probity on their part

The court may wind a company up if the members have justifiably lost confidence in is
directors based on “a lack of probity in the conduct of the company’s affairs”. As stated by
Lord Shaw in Loch v. John Blackwood Limited:

*11924] AC 783, at 788.
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15.

16.

17,

"It is undoubtedly true that at the foundation of applications for winding up, on the “just
and equitable” rufe, there must lie a justifiable lack of confidence in the conduct and
management of the company's qffairs. But this lack of confidence must be grounded on
conduct of the directors, not in regard to their private life or affairs, but in regard to the
company’s business.  Furthermoere, the lack of confidence must spring not from
dissatisfaction at being outvoted on the business affuirs or on what is called the domestic
policy of the company. On the other hand, wherever the lack of confidence is rested on a
lack of probity in the conduct of the company’s affairs, then the former is justified by the

latter, and it is under the statute just and equitable that he company be wound up.”

In order to justify the winding up of a company which is not a quasi partnership company,
lack of confidence in thosc in control of thc company must be justified by their lack of

probity: French, pg 643.

The burden of proving a Jack of probity is on the petitioner: French, pg 643.

[The Respondent’s case is that an allegation of a lack of probily is sometimes coterminous,
and at other times analogous, to an allegation of dishonesty as it implies a lack of integrity,
tectitude and honesty in the conduct of the company’s affairs: see the examples in footnote
637 at pg 642, French (the lack of probity cases there cited involved: (a) a controelling
director systematically stealing a vast amount of money and selling the principal revenue
garning assets to a new company owned by himself and his son; (i} a company and its
dircctors having been fined for numerous tax offences; (iii) a director having lied about his
qualifications and having stolen the company’s retail takings). The Respondent emphasises
that the Petitioner is expressly advancing, by way of their late re-amendment, a case that Dr
Mohammad misappropriated about US$9.2m. The Petitioner’s case is that there is no
requirement that there be a finding of dishonesty in order for lack of probity to be found,
because the requirement to behave with probity goes beyond a requirement nol to be
dishonest. The standard of probity to be expected may depend on the relationship between

the parties at the time the association was entered into.]
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In my opinion in order to justify the winding up of a company which is not a quasi-partnership

company, lack of confidence in those in control of the company must be objectively justified by

their lack of probity (see French at page 643). I emphasis the use of the word probity which

provides the touchstone.

18.

19.

On standard principles of the law of evidence, the more serious the allegations of lack of
probity are, the more convincing the evidence has to be before the court will make such a
finding: Re H and R_[1996] AC 563 (HL) and Hornal v Neuberger Products Limited [1957]
1 QB 247 (CA).

In In the Matter of Freerider Limited, Heinen v Le Comue, which was an application to
wind vp a Cayman company which was part of a multinational group of companies
structured to carry out a single business venture, Foster J held that in considering whether to
wind up the Cayman company he should look at the whole commercial context of the
situation, and that a finding of mismanagement in relation to another group company was
undoubtedly relevant to considering whether there was justification for a loss of canfidence

in management generally.'®

[The Respondent says that the basis for that holding was that the group was “established o

nll

carry out a single business venture.”” and that as the Joint Venture and FNC are patently
not a “single husiness venture’ matters relating the Joint Venture are irrelevant to the
question of whether FNC should be wound up. The Petitioner says that the reasoning of
Foster J in freerider should not be read so narrowly. Foster J held that he “should look at

the realities and the whole circumstances and context """

Paragraph 67 of the judpment reads:

?[2010{1] CILR 486.
" Ibid, at §67

" Ibid,

“ Ibid.
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It was submitted on behalf of Mr. Le Comte that the finding by the Enterprise Chamber
of mismanagement by Mr. Le Comte is irrelevant because it velated to EEU and not to
treerider. However, I have already expressed the opinion that in considering whether it
is just and equitable to wind up Freerider I should look al the realities and the whole
circumstances and context. Both Freerider and EEU are plainly each paris of the group
structure established by Mr. Le Comie to carry out a single business venture. In my view,
the fact thai Mr. Le Comte has been found by a court to have been guilty of
mismanagement of what is in fact probably the most important and significant company
within the group is undoubtedly relevant in the consideration of whether there is
Justification for a loss of confidence in Mr. Le Comte’s conduct generally, including his
management of Freerider. | see no reason not fo accept and proceed upon the basis of

the report of Mr. van Hees and the consequent decision of the Enterprise Chamber.”

20. [The Petitioner’s case is that the court in deciding whether to wind up FNC should consider

21,

the Joint Venture. He says the Joint Venture is clearly a material part of the context — indeed
it is the context - for the Petitioner’s invesiment in the Company. The Respondent says it
might be part of the context for the investment, but Freerider only supports taking into

account actions in relation to another company where it is part of a single business venture.]

Conduct in relation to other group companies was held to be relevant by the Ontario

Supreme Court in Sound Advice Inc v 358074 Ontario Lid," where Hollingworth J held that:

‘It may well be that, as observed by the Motions Cowrt Judge, the substance of the
appellant s claim relates to the conduct of the management of SAI and not Holdco and
that the maiters of complaint took place long before the bankruptcy of SAL I am of the
view, however, thal the Court must look at th